MAYOR & COUNCIL AGENDA COVER SHEET

MEETING DATE:
January 26, 2004

CALL TO PODIUM:

Fred Felton
Assistant City Manager
RESPONSIBLE STAFF:

Fred Felton
Assistant City Manager

AGENDA ITEM:
(please check one)

TITLE: Ordinancell

Introduction of an Ordinance to Amend Chapter 18A of te City
Code Entitled “Smoking and Tobacco Products Placement”
Section 18A-2 Entitled “Smoking Prohibited in Certain Areas”
Section 18A-3 Entitled “Exceptions”, Section 18A-6 Entitled
“Designated Smoking Areas” and Section 18A-7 Entitled “Smoking
in Eating and Drinking Establishments” so as o Prohibit Smoking
in Eating and Drinking Establishments in the City, Except Private
Clubs and With Standards for Deferrals of Effective Date for
Certain Establishments and Further to Renumber Certain
Subsection Numbers

SUPPORTING BACKGROUND:

Presentation

Proclamation/Certificate

Appointment

X | Public Hearing

Historic District

Consent Item

Ordinance (Introduction)

Resolution

Policy Discussion

Work Session Discussion ltem

Other:

PUBLIC HEARING HISTORY:

(Please complete this section if agendaitem
isapublic hearing)

During the December 8, 2003 Work Session on the
ordinance to adopt (via Tillie Frank) the Montgomery County
ban on smoking in eating and drinking establishments, the
Mayor and City Council directed staff to prepare City
ordinances that offer various alternatives.

The attached ordinance is very similar to the smoking ban
recently passed by Montgomery County; however,
restaurants that currently have completely enclosed smoking
areas with separate ventilation systems, would be granted a
year to phase out smoking in their establishment.

A public hearing will be held concurrently on this and two
other alternative ordinances to regulate smoking in eating
and drinking establishments.

DESIRED OUTCOME:

Introduced 1/12/04
Advertised 1/14/04
Hearing Date

Record Held Open

Policy Discussion

Hold hearing. Staff is recommending the Mayor
and City Council hold the record open until 5:00
p.m. on February 11, 2004. It is recommended
that final action be taken on February 17, 2004.




ORDINANCE NO.

AN ORDINANCE TO AMEND CHAPTER 18A OF THE
CITY CODE ENTITLED “SMOKING AND TOBACCO PRODUCTS
PLACEMENT” SECTION 18A-2 ENTITLED “SMOKING
PROHIBITED IN CERTAIN AREAS’ SECTION 18A-3 ENTITLED
“EXCEPTIONS’, SECTION 18A-6 ENTITLED “DESIGNATED SMOKING
AREAS’ AND SECTION 18A-7 ENTITLED “SMOKING IN EATING AND
DRINKING ESTABLISHMENTS’ SO ASTO PROHIBIT
SMOKING IN EATING AND DRINKING ESTABLISHMENTS
INTHE CITY, EXCEPT PRIVATE CLUBS AND WITH STANDARDS
FOR DEFERRALS OF EFFECTIVE DATE FOR CERTAIN ESTABLISHMENTS
AND FURTHER TO RENUMBER CERTAIN SUBSECTION NUMBERS

BE IT ORDAINED, by the Mayor and City Council of the City of Gaithersburg, Maryland, in
public meseting assembled that Chapter 18A of the City Code, Section 18A-2, 18A-3, 18A-6and 18A-7
are hereby amended to read asfollows:

CHAPTER 18A. SMOKING AND TOBACCO PRODUCTSPLACEMENT

Sec. 18A-2. Smoking prohibited in certain areas.

A person must not smoke in any:

(1) * * * * * * * *

(2) * * * * * * * *

(3) * * * * * * * *

(4) * * * * * * * *

(5) * * * * * * * *

(6) * * * * * * * *

(7) * * * * * * * *

8 Public areas of aretall store, eating and drinking establishment, bank, factory or any other
private business, except:
[a An eating and drinking establishment, except as provided in section 18A-7 of this
chapter:]
[b] a * * * * *
[C] Q * * * * *
[d] C. * * * * *

(9) * * * * * * * *

( 10) * * * * * * * *
( 11) * * * * * * * *



( 12) * * * * * * * *

Sec. 18A-3. Exceptions.

Smoking is permitted:

( 1) * * * * * * * *
( 2) * * * * * * * *
(3) * * * * * * * *
( 4) * * * * * * * *
( 5) * * * * * * * *
(6) * * * * * * * *
(7) * * * * * * * *
( 8) * * * * * * * *

9 In the bar or dining area of a cdub as the term “dub” is defined in the Sate dcoholic
beverage law and the club has an adcoholic beverage licenseissued to private clubs under the state
dcoholic beverages law which alows consumption of acoholic beverages on the premises.

Sec. 18A-6. Designated smoking areas.

The person in charge of any area pecified in section 18A-2 may designate separate areas where
smoking is permitted; provided that:

@ An areamust not be designated as asmoking areaif smoking in that areais prohibited by
this Chapter 18A,; by any other law, ordinance or regulation or by afire marshd.
(2) * * * * * * * *

(3) * * * * * * * *

( 4) * * * * * * * *

Sec. 18A-7. Smoking in eating and drinking establishments.
(a) Definitions. In this section, the following words have the meaning indicated:

@ “Ba” meansanindoor, enclosed areawhere the primary activity isthe service of dcohalic
beverages and where the sarvice of food is only incidentd to the service of adcoholic
beverages.

2 “Eating and drinking establishment” meansafood and drink servicefacility or esablishment
open to the public and regulated under Chapter 18A. Eating and drinking establishments
under this section are not clubs as defined under the state a coholic beverage control laws.

3 “Enclosed” means separated by walls or partitions and under roof.



4 “Indoor” means covered by aroof and enclosed.

) “Private function” means an event in an enclosed areato which entry isnot availableto the
generd public but only to those whom the sponsor of the event invites. “Private function”
does not mean an event held by a private club or association to which members of the
generd public areinvited.

(6) “Separate ventilation sysem” means a mechanica HVAC unit which vents directly
outdoors, is not interconnected to the system operating in non-smoking areas and isan
approved system as defined in the Building Code.

(b)  Applicability.

(1) Thissection gppliesto esting and drinking establishments [if the total seating capacity of al nort
bar areasisfifty (50) or more].

(2) Thissection does not apply to any areaof an eating and drinking establishment that is: [abar; or]
being used exclusively for a private function or isaprivate club as defined under the Sate
acohalic beverage control laws which has a private club license for consumption on

premises.

[() Nonsmoking area required. A person who operates an eating and drinking establishment
must designate a contiguous, nonsmoking area that is at least fifty (50) percent of the tota
sedting area of that part of the establishment that is not: a bar; or being used exclusvely for a
private function].

[(d)] (c) Notice. Any person who operates an eating and drinking establishment subject to this
section must:

(1) Post conspicuoudy at each entrance a sign tating that [a nonsmoking area is available)
smoking is not permitted on premises.

[(2) Ask whether each patron warts to be seated in the smoking or nonsmoking ares;]
[(3)] (2) Refuseto seat or serve a person who smokes [in the nonsmoking area]; and

[(4)] (3) Ak aperson who smokes [in a nonsmoking areg] on the indoor premisesto leave the
establishment if the person continues to smoke after proper warning.

[(e)] (d) Prohibition. A person must not smoke in:

(2) [An area that is designated for nonsmoking under this section]; Any portion of the indoor




premises of an eating and drinking establishment; or

(2) Any restroom that is open to customers.

[(F)] (€) Enforcement and penalty.

(1) A personwho operatesan eating and drinking establishment in violation of any provison of this
section may be punished pursuant to the provisons of section 18A-12.

(2) A person who smokes in a nonsmoking area in violaion of this section may be punished
pursuant to the provisions of section 18A-12.

BE IT FURTHER ORDAINED, by the Mayor and City Council of the City of Gaithersburg,
Maryland that this ordinance shal become effective at the expiration of twenty (20) cdendar daysfollowing
approva by the Mayor, except that for those eating and drinking establishments meseting the following
sandardsthe effective date of thisordinance shal be deferred for twelve (12) caendar monthsfollowing the
date of gpprova of this Ordinance by the Mayor.

Standards for Deferrd of Effective Date of Ordinance

The eating and drinking establishment must:

(1) Be in operation and open for business with avaid use and occupancy cettificate, and
(2) The establishment contains as of the date of approva of this Ordinance by the Mayor:

a A separate samoking areawhich is enclosed on al sides from floor to calling by solid
walls with saf dosng doors used for ingress and egress and has a separate ventilation

system; and

b. Tothe extent possibleis not located in an area that patrons must pass through to use
restrooms or be seated in the non-amoking aress of the establishment.

(3)Within twenty (20) days from the date of gpprova of this Ordinance by the Mayor, the owner
or operator of the eating and drinking establish must apply to the City Manager or his
designeefor deferra of the Ordinance and request certification by the City of compliance
with these deferrd standards. Within ten (10) days from timely receipt of said application
for certification, the City Manager or his designee must certify or deny certification of the
establishment.




ADOPTED this day of , 2004 by the City Council of
Gaithersburg, Maryland.

SIDNEY A. KATZ, MAYOR and
President of the Council

DELIVERED to the Mayor of the City of Gathersburg, Maryland this day of
, 2004. APPROVED by theMayor of the City of Gaithersburg, this day
of , 2004.

SIDNEY A.KATZ, MAYOR

THISISTO CERTIFY that the foregoing ordinance
as adopted by the City Council of Gaithersburg, in
public meeting assembled, on the day of

, 2004, and that the same was
approved by the Mayor of the City of Gaithersburg

on the day of , 2004. This
day of , 2004.

This Ordinance will become effective on the

day of , 2004, except as noted

above for establishments containing certain improvements,
in which case, this Ordinance will become effective
on the day of 2005.

David B. Humpton, City Manager

Boldface Heading or defined term.

Underlining Added to existing law by original bill.

[Single boldface brackets] Deleted from existing law by original bill.

Double underlining Added by Amendment.

[[Double boldface brackets]] Deleted from existing law or the bill by amendment.

*okox Existing law unaffected by hill.






